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In general, what is disability dis-
crimination?  Why is it so prevalent 
in the workplace?

Disability discrimination can be 
slightly more complex in definition 
than other forms of discrimination. 
We have found that navigating 
the maze of different definitions 
can cause confusion among em-
ployees and employers about who 
is a protected individual.  

Generally, in the workplace con-
text, disability discrimination occurs 
when, because of his/her disabil-
ity or perceived disability, an em-
ployee is (i) treated worse by his/
her employer, (ii) subjected to a 
hostile work environment, and/or 
(iii) not provided with a reasonable 
accommodation.  

For the Americans with Disabilities 
Act (ADA) and New York State 
Human Rights Law (NYSHRL), an 
employee must have a disabil-
ity, or be perceived as having a 
disability, and be subjected to 
“severe or pervasive” comments 
that adversely impacts the work 
environment.  However, under 
the New York City Human Rights 
Law (NYCHRL), as long as the em-
ployee is subjected to more than 
a “petty slight or trivial inconven-
ience,” a viable claim of a hostile 
work environment claim may exist.

To make a prima facie case of 
disability discrimination (separate 
from a hostile work environment) 

an employee must show a num-
ber of things.  First, the employer 
must be subject to the statute 
(15 or more employees under the 
ADA, four or more employees 
under the NYSHRL and NYCHRL).  
Next, the employee must have, 
or be perceived as having, a dis-
ability which is recognized under 
the relevant statute.  Third, the 
employee must be qualified to 
perform the essential functions of 
their job with or without a reason-
able accommodation.  Lastly, the 
employee must suffer an adverse 
employment action due to their 
disability.1

Even so, there are hurdles along 
the way to make out a viable 
claim of disability discrimination.  
For instance, each statue defines a 
disability differently.  By way of ex-
ample, under the ADA, a disability 
is defined as “a physical or mental 
impairment that substantially lim-
its one of more of an individual’s 
major life activities.”2 Although 
that definition seems daunting, a 
major life activity has been further 
defined as “functions such as car-
ing for oneself, performing manual 
tasks … and working.”3 In contrast, 
mostly anything can be a disability 
under the NYSHRL and NYCHRL.  In 
fact, under both statutes, an em-
ployee need not show that a ma-
jor life activity is affected by their 
disability.4

Moreover, reasonable accommo-
dations must be provided to em-
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ployees unless the accommoda-
tion renders an “undue hardship” 
on the employer.  Undue hardships 
are typically unreasonable disrup-
tions to an employer’s business or 
high cost.  Yet, if an employer de-
nies a reasonable accommoda-
tion without an undue hardship, a 
violation may have occurred.  Sim-
ilarly, employers have to engage in 
an interactive process and cannot 
simply deny a reasonable accom-
modation while not providing a 
reason or allow the employee to 
alter his/her request.5

Nevertheless, employers cannot 
plead ignorance of the law.  If they 
are aware of an employee’s disa-
bility, or perceive an employee as 
disabled, and treats him or her dif-
ferently, there may be a violation. 

Following on from the above, do 
you think there are common dis-
abilities that employers often dis-
regard?

We have not found any particular 
type of disability that is disregard-
ed by employers more than oth-
ers.  Likewise, disability discrimina-
tion occurs across the spectrum of 
size and types of employers.  Both 
Fortune 500 companies and small 
businesses can fail to abide by their 
responsibilities to their employees.

What types of accommodations 
are available to employees in the 
workplace?  What is the procedure 
for getting an accommodation?

The type of accommodation 
available to an employee really 
depends on what the employee’s 
disability is, the nature of the job, 
and position held.  For example, 
if someone has a back injury and 
they have been told to not lift 
more than 15 pounds, that could 
be a reasonable accommoda-
tion, unless that person’s job is to lift 

nothing but 15-pound or heavier 
boxes each day.  Likewise, a modi-
fied keyboard or desk may be rea-
sonable for someone with carpal 
tunnel syndrome.  Of course, if an 
employee suffers from depression, 
a modified keyboard or desk may 
not be a reasonable accommo-
dation.  Whether or not an accom-
modation is reasonable is a very 
fact specific inquiry.

The first step in getting an accom-
modation is usually informing the 
company of one’s disability.  We al-
ways encourage people to do this 
in writing.  After that, the company 
may ask for medical documenta-
tion to corroborate the extent of 
the disability.  This is fairly standard 
and if a doctor has diagnosed an 
employee with a medical condi-
tion, they should have that doc-
tor write a note.  However, it is 
important to understand that just 
because someone has a disability, 
and their doctor says they cannot 
do something, that does not nec-
essarily mean the employer has to 
agree or provide the precise ac-
commodation requested.

Nevertheless, as mentioned, an 
employer must engage in an inter-
active process with an employee 
concerning their disability and rea-
sonable accommodation request.  
Finally, beginning 15 October 2018, 
the NYCHRL requires an employer 
to engage in a “cooperative dia-
logue” and provide a written final 
determination granting or denying 
one’s reasonable accommoda-
tion request.6

Can you be fired for having a dis-
ability or asking for a reasonable 
accommodation?  What if the con-
dition prevents the employee from 
doing their job to the capacity they 
once were able to?

The short answer is no, an em-

ployee cannot be directly fired for 
having a disability or requesting a 
reasonable accommodation.  An 
employer who directly terminates 
an employee for either of those 
reasons has likely discriminated or 
retaliated against the employee.  
However, the longer answer is a bit 
more complex due the vagaries of 
disability law.  

As noted, an employer does not 
need to provide a reasonable 
accommodation if the requested 
accommodation presents an “un-
due hardship” on the employer.  
Again, this is a very fact specific 
inquiry.  However, under the ADA, 
NYSHRL, and NYCHRL factors gen-
erally looked at include the nature 
and cost of the requested accom-
modation, the impact the ac-
commodation would have on the 
employer, the size and finances of 
the business, and the type of work 
done by the company.7

However, there is good news for 
New York City employees.  Under 
the NYCHRL “there is no accom-
modation (whether it be indefi-
nite leave time or any other need 
created by a disability) that is 
categorically excluded from the 
universe of reasonable accommo-
dation.”8

Nevertheless, if an employee suf-
fers from a disability or requests an 
accommodation which makes it 
impossible for them to perform the 
essential functions of their job, he/
she may be at risk of termination.  
For instance, if an employee is a 
professional wrestler, it is most likely 
not a reasonable accommoda-
tion to grant a 15-pound weight 
lifting restriction.  That is because it 
is an essential function of their job 
to lift more than 15 pounds.  In that 
scenario, the requested accom-
modation may not be reasonable

and the employee may be at risk 
of termination.  

Disability cases, in particular, are 
extremely fact specific and em-
ployees should always consult with 
an attorney if they believe they 
are being harassed, discriminated 
against, or not being provided with 
an accommodation.

Is there anything else that employ-
ees should be aware of?

In addition to being protected by 
the ADA and relevant local stat-
utes, individuals that (i) worked 
for an employer for more than 1 
year, (ii) worked more than 1,250 
hours in the past calendar year for 
the employer, and (iii) work for an 
employer with more than 50 em-
ployees in a 75-mile radius of their 
worksite, may be covered by the 
Family Medical Leave Act (FMLA).  
The FMLA provides an employee 
who suffers from a “serious medi-
cal condition” with 12 weeks of 
unpaid leave, which can be taken 
all at once or intermittently.  At the 
end of such leave, an employer 
must restore the employee to their 
previous position or an equivalent 
position with equivalent pay and 
benefits.9

Moreover, New York State provides 
for paid family leave, which also 
covers leaves of absence from 
work due to one’s disability.  The 
law passed in New York is one of 
the most progressive to date and is 
still fairly new.  Similar to the FMLA, 
the New York State law provides a 
qualified employee with a right to 
return to the same or comparable 
job at the end of their paid leave.10 

Lastly, as shown, disability discrimi-
nation cases can be very complex 
so the best thing to do is to consult 
with an attorney if you believe your 
rights are being violated. LM
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